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Governor Newsom Officially Signs AB 5 Into Law 

On Wednesday, September 18, 2019, Governor Gavin Newsom signed one of the most contentious pieces of 
legislation of the year into law—Assembly Bill (AB) 5 by Assemblymember Lorena Gonzalez (D-San 
Diego). AB 5 is the measure that codifies last year’s California Supreme Court decision in the Dynamex 
Operations West Inc. v. Superior Court into law. The decision requires employers to prove that their workers 
can meet a three-part (ABC) test in order to be lawfully classified as independent contractors. Now that AB 
5 has officially been signed by the Governor and becomes effective January 1, 2020, it is prudent to 
consider how this law will add to the implications of local educational agencies (LEAs) hiring independent 
contractors to perform work.

In response to a market shortage of qualified applicants, employers may rely on outside sources or 
independent contractors to provide services as required to meet their obligations; LEAs are not exempt from 
this practice. In some cases, while it is prudent to use the independent contractor as a short-term remedy due 
to myriad factors, the use may be longer for some positions due to shortages of qualified staff. This could be 
problematic for employers, as most classified employee collective bargaining agreements include provisions 
for contracting out, and this may be a violation of the California Education Code Sections (EC §) 45103 (K-
12 school agencies) and 88003.1 (community colleges), which provide the statutory requirements for hiring 
outside sources and contracting out to provide classified services. Services for certificated positions such as 
special education teachers or speech therapists may not be subject to these particular sections but are areas 
of potential vulnerability for LEAs.

Utilizing an independent contractor over time can blur the relationship between the employer and the 
external contractor, which may lead to the misclassification of employees as independent contractors. This 
can be costly for employers, as misclassification means that the independent contractors have been denied 
access to benefits such as wages, overtime compensation, family and medical leave, pensions, statutory 
leave, and other employment rights. These factors could result in a substantial fiscal loss to the employer. 
The U.S. Department of Labor provides more information regarding the misclassification of employees 
here.

Over the years, the courts have weighed in on the standard for determining whether workers in California 
should be classified as employees or as independent contractors. Below is a summary of significant court 
decisions and recent legislation, including the recently signed AB 5.

March 23, 1989 • Borello test/Common law test—The following factors are to 
be considered that are non-wage related: 

◦ The worker’s investment in tools used
◦ The method of payment
◦ The degree of permanence of the relationship
◦ The parties’ intention as to determining whether a 

worker is properly classified as an employee or an 
independent contractor



• California Supreme Court Decision S.G. Borello & Sons, 
Inc. v. Department of Industrial Relations

April 30, 2018 • ABC test—A worker is presumed to be an employee unless 
the employer can show that: 

◦ the worker is free from control and direction of the 
hiring entity in connection with the performance of 
the work, both under the contract for the performance 
of the work and in fact;

◦ the worker performs work that is outside the usual 
course of the hiring entity’s business (“independent, 
separate, and distinct business from that of the 
employer”), regardless of where the work occurs; and

◦ the worker is customarily engaged in an independently 
established trade, occupation, or business of the same 
nature as the work performed for the hiring entity.

• California Supreme Court Decision Dynamex Operations 
West Inc. v. Superior Court

December 5, 2018 • AB 5 is introduced

May 2, 2019 • ABC test was retroactive to April 30, 2018, decision
• U.S. Court of Appeals for the Ninth Circuit Court Opinion 

Vazquez  v. Jan-Pro Franchising

July 22, 2019 • U.S. Court of Appeals for the Ninth Circuit Court withdrew 
its May 2, 2019, opinion that the ABC test was retroactive

• A decision by the California Supreme Court will not be 
made before late 2020

September 11, 2019 • After several iterations, California Legislature passes AB 5

September 18, 2019 • Governor Gavin Newsom signs AB 5 into law

The provisions of AB 5 will officially become law on January 1, 2020, and thus it is important to consider 
how this new statute will impact the classification of employees and independent contractors beginning in 
January. Specifically, AB 5:

1. Adopts the ABC test
2. Specifies six occupations exempt from the Borello test
3. Applies specific California Labor Code provisions retroactively
4. Authorizes the Attorney General and others to prosecute actions to prevent continued 

misclassifications

Now that AB 5 is signed, we recommend that LEAs work closely with their human resources departments 
and labor attorneys to monitor employment relationships with all external providers. Independent 



contractors should be reviewed on an annual basis so that determinations can be made about long-term 
employment needs.

To see the exemptions under the Borello test and to read AB 5 in its entirety, click here.

—Danyel Conolley and Jamie Metcalf
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